
Introduction
The foundation has existed in civil law for 
centuries as a vehicle to provide for charitable or 
philanthropic purposes, for which it is still often 
used. However in the past century it has been 
used for private purposes, and in the past 20 
years its great potential has begun to be realised. 

So what is a foundation?
A foundation has some of the characteristics of 
a company in that it is a separate legal entity 
and can thus hold assets in its own name and 
contract, sue and be sued in its own name. 
However, unlike a company, a foundation does 
not have shareholders or guarantee members  
as it has no owners – it is an “orphan” entity. 

Formation
The procedure is very similar to that for 
incorporating a company in that, just as 
subscriber(s) file a Memorandum and Articles 
of Association, Founder(s) will file a Charter 
with the Registrar at the Jersey Financial 
Services Commission which, when registered, 
will establish the foundation. Unlike some other 
jurisdictions, Jersey will not require a minimum 
level of capital as foundation assets. 

Management
The foundation assets will be managed by a 
Foundation Council whose members may be 
individuals or corporate entities, but which must 
include at least one person registered under the 
Financial Services (Jersey) Law 1998 to carry out 
trust company business.

Purposes
The Charter must specify the objects of  
the foundation, which can be charitable or  
non-charitable and may also be for the benefit 
of a person or group of persons - the only 
restriction is that the objects must be lawful. 
In addition the concept of ultra vires does not 
apply. Unlike some other jurisdictions, Jersey 
will not require a foundation’s objectives to 
be non-profit making aims. Because it is so 
versatile a foundation can be operated like  
a trust and with the advantage of its own  
legal personality.

Possible uses
There is no obvious limit to the uses of 
foundations as wherever a company or trust can 
be used it seems that a foundation can be used, 
and indeed may be preferable - for example, it 
may be a better entity than a non-charitable 
purpose trust to hold the shares in a private trust 
company, and there is no reason why it cannot 
replace the private trust company.

Conclusion
As an entity of great flexibility which both 
compliments and offers an alternative to trusts 
and companies, as well as having a valuable 
role to play in its own right, the Jersey law 
foundation will be a welcome addition to 
Jersey’s “toolbox” of entities for wealth  
planning and commercial structuring. 

With Jersey poised to 
introduce a foundations 
law, Advocate Richard Pirie 
explains the basics behind 
the concept.

Foundation 
adds to 
wealth 
management 
attractions  
of Jersey

The decision last month of the 
Royal Court of Jersey in the case 
of Mubarak v Mubarak has created 
something of a stir in the world of 
trusts, particularly in relation to the 
protection of assets. 

It is clear from legal commentary that the 
case has set a precedent: the Jersey courts 
will not, in certain circumstances, enforce 
an order of a foreign court if the result 
of so doing would be to alter the terms 
of a Jersey trust. Many commentators 
have suggested that this is a symbolic 
‘shot across the bow’ for any foreign 
jurisdictions attempting to force the 
distribution of assets from a Jersey trust. 
In particular, it casts doubts on the 2007 
decision of the Court of Appeal in the UK 
in Charman v Charman. For a potential 
settlor contemplating the jurisdiction in 
which to establish a trust, this decision will 

mean that his assets in Jersey may now 
enjoy increased protection from the legal 
decisions of foreign jurisdictions, potentially 
enhancing the island’s attraction. 
Jersey also has many other attractions 
for a wealthy individual. Jersey’s status 
as a British Crown Dependency gives it a 
unique position within the offshore world 
– it offers political and economic stability, 
without being a member of the European 
Union (and therefore not required to 
implement EU directives) and, crucially, 
can set its own rate of tax through its 
independent legislative framework. This 
framework is known for its well developed 
regulation, and complies with the 
standards of both the Financial Action Task 
Force and the Organisation for Economic 
Co-operation and Development (OECD). 

As well as creating an impressive financial 
infrastructure, Jersey’s status has enabled 
the development and growth of a trust 

industry which is widely 
recognised as one of the best 
in the world, with its high 
quality of service and, perhaps 
most importantly, highly 
sophisticated trust law. This 
law, combined with clear and definitive 
rulings, such as that in the Mubarak case, 
has struck a unique balance between 
openness and privacy, whilst maintaining 
the approval of international regulatory 
bodies and satisfying clients’ needs. 

Jersey is in a unique position – it has 
international legitimacy, it is a leading 
offshore financial centre, but it is clear that, 
although it is willing to cooperate with 
international bodies and governments where 
appropriate, its Court will vigorously defend 
the rights and integrity of its trusts, and 
the assets held in them, against potential 
interference from outside its jurisdiction.

Court judgement supports Jersey trusts 
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